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D••r M•• S••rcy,

DOCKET FILE COpy ORIGINAL MAY 2 5 1993

FEOEIW.CQMIlCAlOtS(l(IMSSlOM
(fflCE(fTHEECR£TNlY

Bnclos.d for filing on b.h.lf of Ohio Radio As.oci.t•• , Inc. .r••n
origin.l and .ix (6) copi.s of it. ·S.cond Motion to Enlarg. I.su.s Against
Ring.r.-

Pl•••• cont.ct the und.r••igned in our W••hington, D.C. offic••

R.spectfully subaitted,

McllAIR 1& SAHPORD, P.A.

Bnclosure
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No. of Copiesrec'd_~
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DOCKET FILE COpy ORIGINAL

Before 1:he
PIIDDAL ~ICM!I"~SSIc.

".shing1:oa, D.C. 2055&

RECEIVED

MAY 25 1993

FEDEIW.~
CfFUCfltlSEalTMY

In re Applications ofs

DaVID A. RIRIDl

Application. for OODatruction
.erait for a ... PJI station,
ChaDDel 280A, "estenille,
Ohio

Tos Adainiatrative La" Judge
Walter C. lliller

)
)
)
)
)
)
)
)
)
)

_ Docket: 110. 93-107-----.,
rile IIos. BPB-91l23

'through

BPB-9112311111

"spectfully subaitted,

MCIIAIR Ii 8UPOIlD, ••A.

By:~:--~-=--:-------­
John ". lhuater

By:-==----:---=---:~--:-----­
8tepII_ 2'. Yelverton
Attorney. for Ohio Radio

Associab., Inc.
1155 15'th street, ••W., SUite &00
"a.hiDgt.oD, D.C. 20005
~lepboae: (202) 659-3900

llay 25, 1993

B I SDIlC!'52 •Pee



SBCONP MOTIOR TO BliLARGB ISSUls AGAIRS': RIRGBR

Ohio Radio Associa~es, Inc. (-ORA-), by i~. a~~orney., pur.uan~ ~o Sec~ion

1.229 (b)(l) of the COlDlliuion's Rules, hereby submi~s ~his mo~ion to enlarge ~he

issues against David A. Ringer (-Ringer-). This action is based on docuaents

exchanged by Ringer on May 10, 1993, pursuan~ ~o the standard docuaen~

produc~ion, and ~hus is ~imely filed within fifteen (15) days of ~he discovery

of new inforaa~ion. In support of i~s mo~ion ~o enlarge ~he issues, ORA subai~s

~he following cOlDllen~s.

Ringer exchanged a copy of a le~ter, da~.d December 17, 1991, from Mid-Ohio

CO_unica~ions, Inc. The le~ter s~ates in pertinen~ part ~ha~ Mid-Ohio is

-willing to negotiate- and has an -intent to negotia~e- wi~h Ringer as ~o use of

i~s trans.i~~er ~ower and facili~ies. Moreover, -.u~ually acceptable tera.­

would be nego~iated in the future. Within six~y (60) days of ~he da~e of the

let~er, Ringer was required to make a sa~isfac~ory showing to Mid-Ohio of his

financial qualifica~ions ~o enter in~o lease arrangemen~. for the tower and

facilities.

Under long-established CO_ission policy, Ringer doe. not have -reasonable

asaurance- of Mid-Ohio' a tower aite. Hational Co_unications Industries, 6 PCC

Rcd 1978, 1979, para. 10 (Rev. ad. 1991), aff'd, 7 PCC Rcd 1703, para. 2 (1992),

-reasonable assurance- of the availability of a tower site requires acre than a

-willingness to deal- on the part of the tower site owner1

tower
R i n g 0 4 a f f ' d , 6PC39s i t e1



•

tow.r 1•••• mu.t b. n.goti.t.d in ord.r to po••••• -r•••onabl••••uranc•• - ion

Lak•• Bro.dc••ting. Inc., 6 PCC Red 4331, 4332, p.r•• 11 (1991), citing X.tion.l

Innov.tive Programming Network of the B••t CO.st, 2 PCC Red 5641, 5643, p.r•• 11

(1987).

An .pplicant is r.quired to negoti.t. with the .ite own.r in ord.r to

po••e.s -r••son.ble .ssur.nce.- Dutch••• Qomaunic.tion• COrp., 101 PCC2d 243,

253, p.r•• 14 (R.v. Bd. 1985). Some b.sic negoti.tion. betwe.n the applic.nt .nd

the site owner must occur in order to constitute -re.sonable .ssuranc•• - Cgb.p­

Aa.ric.n Limit.d, 2 pee Red 3264, 3266, par•• 13 (R.v. Bd. 1987), ~ d.nied,

5 PCC Red 3781, p.ra. 2 (1990). Bven if ••ite own.r would -favor.bly con.id.r­

use of his property .nd would .t a future d.te commence -negoti.tion. for

finalizing arrangements, - this is insufficient. Le. Optic.l and Associated co••

Retirement .nd Pen.ion Fund Trust, 2 PCC Red 5480, 5486, p.r•• 23 (Rev. 84.

1987) •

Accordingly, b••ed on .pplic.ble Commi••ion pr.cedent, the Mid-Ohio l.tt.r

doe. not con.titute -re.sonable assurance- of a tow.r site. Th.refor.,. tower

site .v.ilability issue must be .pecified.

Another independent b••is exi.ts to .pecify • tower .it. .vailability

is.ue. The Mid-Ohio letter required Ringer to demonstrate to it within .ixty

(60) d.ys of the date of the letter his financial qualifications to .nter into

• tower .nd f.cilities lease. Although Ringer produced fin.nci.l document••hown

to Mid-Ohio within the sixty (60) period, he f.iled to produce docum.nt. on the

May 10, 1993, document exch.nge d.te .howing th.t Mid-Ohio accepted .nd .pproved

his qualifications to lease the tower site. Thus, it must be presumed th.t

Ringer f.iled to .eet Mid-Ohio's require••nts and condition. prec.dent to .nt.r

into a le.se arrangement. The f.ilure of an applicant to me.t the expr•••

conditions required by a tower site owner raises • subst.ntial .nd m.t.ri.l

question of fact .s to whether the .pplicant has -reasonable as.ur.nce- of it.

proposed tower site. Cuban-laerican Liaited, 3266, p.ras. 12-13.

Accordingly, the presiding Judge is requ.sted to specify the following

issue:

2
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To determine whether David A. Ringer has -reasonable a••urance- of his
proposed tower site, and if not, whether he is basically qualified to be
a CO_ission licensee, and t.hus whet.her his applicat.ion should be granted?

If this i.sue is specified, ORA request.. t.hat. all docuaent.s, not. already

exchanged, relat.ing t.o t.he proposed t.ower site of Ringer and relat.ing to his

cont.act.s wit.h Mid-Ohio, be produced.

WHEREFORE, in view of the foregoing, ORA request.s t.hat. t.he foregoing i ••ue

be specified against Ringer.

Respect.fully submitt.ed,

McNAIR' SANFORD, P.A.

~~~---J.'.\~~\~ ~

By:-=-:-_~~~~A~Ol:::=-~-( JI /J - .
St.e en T. elverton~
At.t.orneys for Ohio Radio

Associat.es, Inc.
1155 15th St., H.W., Suite
Washingt.on, D.C. 20005
Telephone: 202-659-3900

May 25, 1993

0202979.00001
ORA.S3
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DEC 17 '91 17:47 FRY ,"--'"

~ L,)

IIID-OBIO COIOllJNlCATlONS, INC.
PoJt OftIce.. 14

W.......... OhID t308t

December 1'1, 1981

Mr. DaWi Rinpr
1000 UrUD Ave., 'UDlt #101'1
Columba, OR 431JI

RE: Mid-Ohio Communications, IncJWBBY·FM/Leue of Auet8

Dear Mr. Rtnger:

TbIa cort'elfpOndence Sa in reprcI to JOUI" recent ,qulry perta1nlDa to the lease of certalD real
property and pe1'lOD81 property owned by Mic:l'()hJo CommUDicatlou, IDe. or atnliatecI compaDlet which
Sa utwzed in reprd to the broadcast operatioD of WBBY·PM. You have Indteateet that you are plannlng
to appJ)' for the broadcast Ucenae at WBBY-FM, Westerville, Ohio, and thI8 correspondence J8 to ooDfil'm
that should the Federal CommUDIoattoDa ComD:l1lalon award JOu tale conatru.etion permlt, Mid-Ohio
Communlcations, IDe., the former HceD8ee otWBBY·FM, is wiIlJDI to neeotiate appropriate leaeee with you
tor certain real property and pel'IIOnal property owned by Mid-Ohio CommUD1catfoDS, Inc. or afftliate<l
companies b1 the amount of Six ThoU8llDd DoUar8 ($6,000.00) per month.

The real estate lease and equipment lease which would commence upon the FCC IJ'8.D.tin. your
coD8trUction permit would Include the WIe of the tower site (tower and buDdfDe) located at State Route
87, SUDbUQ', Ohio 430'74; 8tudio facilities located at 14 Dorchester Court, WMterYille. Ohio 43081; and
equipment utilized in the operation of the station. The equipment W'oukliDclude tome or perhapJ all of
the equipment ltemizecl In the Inventory accompanyiDl thJa coJTe8PODclence. Failure to leaN all of the
equipment listed in the lnventol'1 will not reeult In a recluoed lease package prloe. 'Ibis correspondence
ooave18 an intent to neptiate terma of lease aereements and d0e8 not in and or 1t8elt constitute leue
aareementll. Although It is contemplated that mutually acceptable terms will be nelOtiated in reprd to
the various leases, there hi no guarantee of that occurrence.

Within lIlxty (80) da". ot the date of thtl Jetter, you must provide Mid-Ohio Communications, Inc.
with a showinC otftnaDcial qualitlcatlODB II&tt.factor1 to Mid-Ohio Communicationa, IDe. for- it to enter into
the above-referenced leases. Mid-Ohio Communlcationa, Inc.~ the riJbt to cancel tbJ81etter within
stuy (80) da)'B of receipt of your ftnancJal Information. Notwftbstand1D& the above, at the time you
receive the construction permit, Mld-ohio CommumcatloDS, IDe. reserves the rlpt to ap.ID review your
ft.DaDcial condition to determine it you then have flnaDcial quallfications satisfactory to Mid-Ohio
CommunicatioD8, Inc. to enter into the above-referenced leasee. In reprd to a showlnl of tinaDelal
aVenA If the lessee is a corporatlon, the principals or lessee will have to personally sign unconditional
parantees in regard to the lease obligations.

Mid-Ohio Communications, Inc. hereby grants you the authority to speolfy WBBY-PM's transmitter
location in your FCC application. We wish you the best ot luck in your application for licensure beiD,
prepared for f11iD&' with the Federal Communlcatlona CommlMion.

Sincerely,

MID-omo COMMUNICA110NS, INC.

Attachment



ClaIrICHI or SlRJICI

I, steph_ ~. Yel".rtoa., aD ai;1:orDey in Uae law £ira o£ lIcIIair 5 8aa£ord,

P.A., do h.reby c.rtify 'that on this 25th day of llay, 1993, I ha"e ca••ect 1:0 be

hand deli".reeI or _iled, U.S. _iI, po.tage prepaid, a copy of Uae foregoiag

-Second lIotion 1:0 Br1large I ••••• Against Jliager- 1:0 the followiag:

fte IIoIIor8bl. .alt.r C. till.r­
AdaiDi.trati"e Law Judge
reel.ral ee-uaication. ee-i••ion
IIooa 213
2000 L street, ••••
Wa.hiDgtou, D.C. 2055~J_. Shook, Bsquire
Bearing BrUlCh
reeleral ee-uaication. ee-.i••ion
IIooa 7212
2025 II Street, ••••
Wa.hington, D.C. 20554

Arthar V. Belenduik, Bsquire
811.ithwick II Belenduik, P.C.
1990 II Street, ••W.
Saite 510
.a.hington, D. C. 20036
COun.el for Da"id A. Ringer

J_. A. KoerD.r, Bsquire
Baraff, KoerD.r, Olend.r II IIochberg, P.C.
5335 .isconsia A"ena., ••••
suit. 300
Wa.hiDgton, D.C. 20015-2003
eoun••l for ASP Broadca.i;ing COrp.

Brie 8. Kra".ts, Bsquire
Browu, Pinn II .iet.rt, Chart.red
1920 • street, ••••
Suit. 660
Washington, D.C. 20036
coun.el for .ilba.rD IDd••i;rie., Inc.

DeDni. P. Begley, Bsquire
Ileddy, Begley II llartia
1001 22Dd street, ••••
• ashiDgtou, D.C. 20037
eounsel for .estenille Broadca.ting ee.pany

Liaited partnership

-Band Delivery



DaD J. Alpert, .~ire
G1Ilaburg, PeldaaD Ii are••, Cbartered
1250 CODDec1;icut Ayeaue, ••W.
Wa.JaiDgtoll, D.C. 20036
COWl••l for SJa.ll_ P. Dayi.

Kyoag Ja llatclulk
8300 1IOCldnlry Way
Sacr..-nto, california 958&3


